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No. 13,193 


STATEMENT OF QUESTIONS PRESENTED 

I 

The questions presented in this appeal are as fojlows: 

1. Whether the trial court was correct in dismiksing counts 

n, in and IV of the amended complaint on a motion foi[ summary judg- 

1 

ment on the ground that the cause of action set forth iii those counts 
was barred by the Statute of Limitations as the allege^ action accrued 

I 

more than three years prior to the filing of the complaint and the 

I 

amended complaint. | 

2. Whether the trial court was correct in dismissing count I 

I 

of the Amended Complaint on a motion for summary judgment on the 

i 

ground that the amount in controversy was not within t^e jurisdiction 
of trial court. 

3. Whether the alleged statements made by appellees J. John 

Urciolo and Augie G. Urciolo to wit; **getting full valuk, fair market 
value and good transaction” constitute fraud, misrepresentation and 
deceit. ! 

4. Whether an agent is responsible to his principal if the agent 

i 

induces the principal to perform a certain act or to ehter into a 
certain transaction by fraudulant representations. | 
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UNITED STATES COURT OF APPEALS 


For The District Of Columbia 


Circlet 


No. 13,193 


VIOLA B. PAGE, 


Appell^t 


SOPHIE COMERT, et al., 


Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


COUNTER STATEMENT OF THE CAS^ 


Appellees Sophie Comert, W. Donald Calomiri^, William Calomiris 
Enterprises, Inc., Frank Paroni, Joseph G. Weeda ^d Fred A. Smith 
Company, hereinafter referred to as the Comert ApppUees, adopt the 
first paragraph with the addition that the relief that ti^e trial Court could 

j 

grant must be a relief within the jurisdiction of the Cpurt. Augie G. 
Urciolo and J. John Urciolo will be here after referred to as the Urciolo 
^pellees. | 

i 

Appellant’s remaining statement pf the case is iso interwoven with 
arguments and facts not spearing in the pleadings th^it the Comert Ap¬ 
pellees must restate the remainder of the case to the!Court. 
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The parties will be referred to herein as the plaintiff and defendants 
respectively according to their designation in the cause below. 

The Amended Complaint in this cause sets forth allegations in 
substance as follows: 

Count I alleges that on January 4, 1952, the plaintiff and the de- 
fendants Sophie Comert entered into an ''Exchange Contract" under seal 
whereby plaintiff agreed to convey premises 1012 Constitution Avenue, 

N. E., to Sophie Comert as contract seller and the latter agreed to 
convey to plaintiff premises 1126 Park Road, N. W., that as part of 
the consideration for the contract Sophie Comert agreed to "Install 
new oil heat" in the Park Road property; that settlement was had 
upon the contract on January 14, 1952, but the defendant failed to 
install new "oil heat" as contracted and therefore plaintiff was obligated 
to install new heating unit and "replace defective hot water heating unit 
at a cost of $1,178.64"; it was further alleged that plaintiff now learned 
that Sophie Comert was not a real party in interest in the transaction 
but a so called "straw Party'' for the defendants W. Donald Calomiris 
and William Calomiris Enterprises, Inc.; Court I of the Amended 
Complaint further states that Urciolo Realty and J. John Urciolo are 
acting in the premises as agents for all the parties hereto and with 
full knowledge of all said parties (Appellant's App. 2). 

No other allegation appears in Count I of the amended complaint 
and therefore a substantial part of the recital by the appellant on page 
2 of his brief as to the contents of the amended complaint is not sub¬ 
stantiated by Count I of the amended complaint as it appears on page 
1 of appellant's appendix et seq. 

Count I of the original complaint is substantially the same as the 
amended complaint with the exception that in the original complaint 
there is no allegation that the alleged contract is under seal. (Ap¬ 
pellee's appendix 1). 
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Count n of the amended complaint alleges in substance that 
plaintiff is unskilled in matters dealing with real estUte and of limited 
formal education; that by reason of her limitations s^ entrusted all 
matters dealing with the property exchange transaction to two real 
estate brokers, J. John Urciolo and Augie G. Urciol^, co-defendants, 
herein, and relied \^olly upon the direction, advice ^d representations 
of the real estate brokers; that the real estate brokejrs induced the 
plaintiff to enter into the exchange contract representing to her that she 
was getting full value for her property, that she wou^d obtain the Park 
Road property in the exchange contract at its fair market value and 
that the transaction was a good one for the plaintiff* s| benefit; said 
count further aUeges that the plaintiff has now learned that the repre- 
sentations of the real estate brokers were either deliberately untrue 
or made with careless disregard as to v^ether they V^re true or 

I 

false and that though holding themselves out as qualified brokers and 

i 

salesman of real estate they failed to exercise reasonable diligence, 

I 

judgment and care in the circumstances; it further s^tes that by 
reason of the wrongful or negligent conduct of said defendants, plaintiff 

deeded her property to the straw party and received k deed from said 

i 

straw party to the Park Road property. That the value of the Park 

i 

Road property was alleged to be $14, 000.00 for v^icU she paid an 

i 

alleged computed amount of $22,020.48. (Appellant*^ App. 2, 3 and 4). 

There is no material difference between count ^ of the complaint 
and Count n of the amended complaint. i 

I 

] 

Count m of the amended complaint alleges tha^ the defendant 

I 

William Calomiris Enterprises, Inc., is an adjunct i>r 2 l trade name 

I 

of W. Donald Calomiris and that said defendants actihg throu^ their 

i 

**straw** defendant Sophie Comert directed and contrc^lled said trade 
transaction with and through co-defendants, Urciolo, | and by so doing 

I 

have overreached, influenced, obtained and consumniiated the aforesaid 

j 

transaction v4iich transaction is unconscionable (Appellant’s App^ 4.) 

I 
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Count IV of the amended complaint alleges that defendants Joseph 
G. Weeda and Frank Paroni, named in both second and third deeds of 
trust are not qualified to act as trustees by reason of their association 
and connection with W. Donald Calomiris (Appellant's App. 4); this 
count further alleges that one of the notes in the amount of $1450.00 is 
held by the defendant Fred A. Smith Company ^ich the plaintiff be¬ 
lieves is not a good faith holder for value (Appellant's App. 4 and 5). 

Count IQ and IV of the amended complaint are similar in all es¬ 
sential respects to Count IQ of the original complaint. 

Plaintiff sought relief as follows: 

1. To enjoin the trustees, Frank Paroni and Joseph G. Weeda, 
from altering the status quo of the parties during the pendency of this 
case, and that the Court decree that they are disqualified to act in this 
case in the capacity of Trustees. 

2. That the defendants Fred A. Smith Co., W. Donald Calomiris 
and/or William Calomiris Enterprises, Inc. be enjoined from alienating 
or disposing of the notes secured by said second trust. 

3. Plaintiff be awarded judgment against defendants Sophie Comert, 
W. Donald Calomiris, William Calomiris, J. John Urciolo, Augie G. 
Urciolo, jointly and severally in the sum of $1,178.64 under Count I 

of the amended complaint. 

4. That plaintiff be awarded judgment against J. John Urciolo 
and Augie G. Uiciolo in the additional sum of eight thousand twenty 
dollars and forty-eight cents. 

5. That plaintiff be awarded judgment for the additional sum of 
ten thousand dollars against defendant W. Donald Calomiris and William 
Calomiris Enterprises, Inc., jointly and severally. 
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6. and for such other relief as the nature of t^e cause may 
require. (Appellant's App. 5 and 6). 

Upon motions of defendants and without a trial of the cause the 
Court entered a summary order dismissing plaintiff^s entire case, 
from ^xdiich Order of Dismissal this appeal is prose<|^uted. 

I 

I 

SUMMARY OF ARGUMENT! 

I 

1. The trial court correctly found that County n, m and IV of 
the Amended Complaint did not state a cause of actic^n upon ^ich relief 
could be granted in that said counts asked for relief ^or fraud, deceit, 
misrepresentation and overreaching and therefore ti^e action is barred 

j 

by the Statute of Limitations as the controversy aro$e more than three 

i 

years prior to the filing of the Complaint as well as ^e amended com¬ 
plaint. I 

j 

2. Count I of the amended complaint was properly dismissed as 

the amount in controversy is not within the jurisdiction of the trial 
court. ! 

I 

i 

3. The allegations contained in the complaint ^d the amended 
complaint do not constitute fraud, deceit, misrepresentation or over- 

I 

reaching. | 

4. If the representations that were allegedly made constitute 
fraud, deceit, misrepresentation or overreaching th^n the Comert 

I 

Appellees are not liable as the alleged statements w^re made by the 
Urciolo Appellees who were agents of the appellant. 

i 

j 

ARGUMENT 

1. The trial Court found that Counts n, in and IV of the amended 

I 

complaint did not state a cause of action upon v4iich relief can be granted 
in that said counts asked for relief for fraud, deceit, misrepresentation 
and overreaching and therefore the action is barred |)y the Statute of 
Limitations as the controversy arose more than three years prior to the 
filing of the amended complaint as well as the compl^t. 
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Appellants brief concerns itself primarily with the legal sufficiency 
of the allegations, misconduct of the brokers, claim of fraud, deceit 
and misrepresentations as to the value, even if these points were con¬ 
ceded as constituting misrepresentation or fraud and they are not, ap¬ 
pellant still would not have a cause of action as the allegations contained 
in Counts H, m & IV of the amended complaint and in counts n and 
HI of the original complaint did not occur within three years from the 
filing of either the complaint or the amended complaint. 

The alleged contract was entered into January 4, 1952, and settle¬ 
ment had thereon January 14, 1952 (Appellant’s App. 1) the original 
complaint was filed July 5, 1955 and the amended complaint was filed 
October 26, 1955 (Appellant’s App. 6). It is therefore evident that 
the acts alleged took place, if they did, more than three years next 
before the filing of either the complaint or the amended complaint. 

Title 12 Section 201 of the District of Columbia Code provides 
in part, 

”—and no action the limitation of which is not otherwise 
specifically prescribed in this section shall be brought 
after three years from the time when the right to main¬ 
tain such action shall have occurred”. 

The foregoing provision of our code was applied in the case of 
District Florida Corporation vs. Penny, et al ., 62 App. D. C. 268, 

66 F. (2d) 794, in which action for damages for fraud was filed against 
the defendants more than three years after the alleged action occurred. 
The defendants set up the defense of statute of limitations. The Court 
directed a verdict for the defendants at the conclusion of plaintiff’s 
case on the stated grounds that no sufficient case had been made, and 
as to such case as had appeared, the statute of limitations had run. 

This Court said, 

’’The trial court did not err when it held that, if any 
right of action accrued to the plaintiff on this, it was 
barred by the statute of limitations, and its judgments 
is therefore affirmed. ” 
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F (2d) 465, in an action predicated on fraud, the trialj court dismissed 
the complaint for the reasons that first that res judicata barred the 

j 

action and second that since the suit appeared to be fbr damages based 

1 

on fraud it was barred by the Statute of Limitations, ^he Court on 
the question of Statute of Limitations said, 

1 

''We agree that the statute of limitations h^ run and 
on that ground affirm the order dismissing! the com¬ 
plaint. In an action for fraud the three yeair limita¬ 
tions contained in Title 12, Section 201 of me D.C. 

Code (1951) applies". ! 

It is therefore submitted to the Court that in view of the fact that 

! 

the alleged contract was signed on January 4, 1952, settlement was 

1 

had on said contract on January 14, 1952, and the coikiplaint was not 
filed until July 5, 1955 and the amended complaint was not filed until 
October 26, 1955, both dates more than three years ^ter the alleged 
contract was entered into and settled upon, and further that counts 
n and m of the complaint and counts n, m and IV of ^e amended 

j 

complaint allege facts which sound in tort, the three years statute 
of limitations in force in the District of Columbia applies and therefore 
counts n and in of the complaint and counts n, m an^ IV of the amended 
complaint are barred as the right of action described | in those counts 
did not accrue within three years from the date of thej filing of the 
complaint or the amended complaint and therefore th^ trial court was 
correct in dismissing these counts as they do not stat^ a cause of action 

upon vdiich relief can be granted. I 

i 

] 

2. Count I of the amended complaint was propejrly dismissed as 

the amount in controversy is not within the jurisdictic^n of the trial 

i 

court. 

! 

i 

The amount of damages claimed in Count I of th^ Complaint and 
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of the amended complaint amount to one thousand one hundred seventy 
eight dollars and sixty-four cents ($1,173.74). 

This Court in Klepinger v. Rhodes , 78U.S. App. D.C. 340, 

140 (2d) 697, a case originally filed in the U. S. District Court for the 
District of Columbia in which the plaintiff*s claim amounted to 
$1,980.00 upon which the trial court had granted a motion to dismiss 
on the ground that the amount claimed is not within the jurisdiction of 
the U. S. District Court, in affirming the action of the trial court, this 
court said, 

**We need not decide whether the complaint properly 
stated a cause of action in equity since the alleged trust 
amounted to $1,980.00 and the District Court therefore 
lacked jurisdiction regardless of whether the complaint 
would have formerly been denoted a suit at law or a bill 
in equity. ** 

The Court in that case further goes on to say that under Title 11, 
Section 755 of the D. C. Code, the Municipal Court of the District of 
Columbia has exclusive jurisdiction of civil actions, including counter 
claims and cross claims, in’which the claimed value of personal property 
or the debt or damages claimed, exclusive of interest, attorneys fees, 
protest fees, and costs, does not exceed the sum of three thousand 
dollars ($3,000.00). 

Thus we conclude that because the Municipal Court for the District 
of Columbia has exclusive jurisdiction in civil actions not in excess of 
$3, 000.00, the U. S. District Court for the District of Columbia did not 
have jurisdiction over Count I of both the complaint and the amended 
complaint and therefore was correct in dismissing count I for want of 
jurisdiction. 

3. The allegations contained in the complaint and the amended 
complaint do not constitute fraud, deceipt, misrepresentation and over¬ 
reaching. 

Appellant alleges in her complaint and in the amended complaint 


that, 


'^he said defendants, J. John Urciolo and Angle 
Urciolo, to induce plaintiff to enter into said con¬ 
tract, and upon T^ich representations plaii^tiff 
relied, represented to plaintiff that she was getting 
full value for the property; that she would 9 btain 
premises 1126 Park Road in the sale and/ojr ex¬ 
change transaction at its fair value and that the 
sale and/or exchange was a good transaction for 
plaintiff* s benefit; all of which plaintiff has now 
learned is untrue, and vdiich defendant kneW or 
should have known at the time such representa¬ 
tions were untrue** (Appellants App. 3). | 

These appellees submit that the egressions **g^tting full value, 

**fair value" and "good transaction** are all expressions of opinion and 

i 

do not constitute fraud, deceit or misrepresentation. | 

i 

This Court in the case of D. C. Land Bldg. Coj, Inc, vs. Mclnemy 
et al., 62 App. D. C. 56, in v^ich the plaintiff alleged that it was induced 
to exchange real estate that it owned for other real estate vliich was 
represented to the plaintiff to be worth twice the amolmt of the first 


ft 


trust on record, and further that said first trust had been further 
secured by the endorsement of a person with good credit but that the 
same was not disclosed by the recorded instrument. | A demurrer was 

i 

sustained by the trial court and the decision of the trial court was 
affirmed by this court and in so doing this court said^ 

**lf, as alleged, the brokers used such an Argument 
in inducing the appellant to make the tradej it was 
no more than mere puffing for which appellees were 
not responsible. ** ' 


In our case as in the above case the statements! allegedly made by 
the brokers such as ’*fair value, ** **getting full value**j and **good trans¬ 
action** are all an expression of the broker* s opinion ^d therefore 
merely puffing and therefore do not constitute fraud. I 

I 

I 

In the case of Baker vs. Baker, 54 App. D. C. 214, the Court 
describes actionable fraud as follows: 



"As a general rule, actual actionable fraud 
is the concealment of a fact which should have 
been disclosed, or is the representation of 
the existence of a material fact which did not 
exist. That the representation must be posi¬ 
tively made knowing it to be false, or recklessly 
and positively made without knowledge of its 
truth. The party to whom the representation is 
made must not only be warranted in accepting 
it, but he must actually accept it, and relying 
on its truth, act as contemplated by the party 
making it. (case cited)." 

Again appl 3 ^g the foregoing definition of actionable fraud, we find 
no facts either existing but hidden, or disclosed and not existing on 
\^ch the action for fraud would lie against these appellees, the alleged 
statements made by the broker appellees were an egression of opinion 
and not the representation of an existing fact. 

The contract entered into as indicated on page 3 of appellant’s 
appendix indicates plainly that the Urciolo Realty Co. and J. John 
Urciolo are acting as agent for all parties with full knowledge and 
consent of all parties and their commission was to be paid by all 
parties to the contract. The amended complaint discloses nothing 
that would show that Urciolo Realty Co. and J. John Urciolo failed 
in their duties to the appellant herein other than they were overreached 
through a straw and thus influenced, obtained and consummated the 
transaction herein. 

4. Representations made by appellants own agent if fraudulent, 
the agent is answerable to appellant. 

Agent is responsible to principal for any misrepresentation or 
fraud practiced on the principal. 

If the allegations contained in the complaint constitute fraud, 
appellees Urciolo. are answerable to the appellant as appellees 
Urciolo were the agents of the appellants. 



The contract entered into as quoted both in the complaint and 
in the amended complaint as it is quoted on page 3 df appellant's ap¬ 
pendix recites as follows: 

"9. That Urciolo Realty Co. and J. John Urciolo 
is acting in the premises as agent for all |of the 
parties hereto and with full knowledge and consent 
of all of the said parties hereto and etc. "j 

From the quoted language it is clear that Urciplo Realty Co. & 

j 

J. John Urciolo were acting as agents for the appell^t as well as 

j 

these appellees and therefore if the alleged representation made by 
Urciolo Realty Co. & J. John Urciolo are actionable and they are 
not, the action of appellant then would lie against Ui|ciolo Realty Co. 
and J. John Urciolo, \^o are appellant's agents. 

i 

The applicable law is found in 12 C. J. S. 98 wl^ch states as fol¬ 
lows: I 

I 

I 

j 

"The broker may be held liable to his principal in 
damages, if in dealings for him he induced the princi¬ 
pal to perform a certain act, or to enter ilnto a 
certain transaction, by means of duress, br fraud, 
such as fraudulent representations and concealment 
of facts." j 

j 

Thus we see in our case that Appellees Urciold being the agents 

for all parties, with the knowledge of all parties, w^re thereby the 

1 

agents of the appellant and therefore appellant must {look to its own 

I 

agent for relief if she is entitled to one. { 

I 

I 

Answering further the argument presented in Appellant's Brief 
appellees represent to the Court that the relief sought by Court 1 of 
the Complaint and Amended Complaint is based on an alleged breach 
of contract, however the request for the cancellation of deeds of trust 
on real estate is based on the allegations contained ih Counts n and HI 

I 

of the Complaint and Counts U, m, and IV of the ambnded complaint, 
these allegations sound in tort and in view of the fac^ that the alleged 

j 

tort occurred more than three years next prior to th^ filing of the 
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complaint and the amended complaint the breach of contract action is 
the only right that remains to appellant and inasmuch as the amount 
claimed of $1178.74 is not within the jurisdiction of the U.S. District 
Court for the District of Columbia that claim was rightfully dismissed 
by the trial court. 

The cases cited by the appellants on page 7 et seq. of his brief 
nearly all deal with a situation where the agent or broker was serving 
parties v^ose interests were adverse to the principal without knowledge 
of said principal. In this case the positions of Appellees Urciolo 
is spelled out exactly in the written contract with the knowledge of 
all parties and therefore the cases cited are not applicable in this 
case. 

The case of Bradley vs. Davidson 47 App. D.C. 266 is a case 
of a broker representing a principal at the same time secretly repre¬ 
senting an adverse party. 

Appellants argument number 3 on page 9 of his brief refers to 
appellees as speculators. There is nothing in the pleadings which 
allege that appellants are speculators. Appellant refers to herself 
as an ignorant, aged woman and as an old retired woman. There is 
nothing in the pleadings that shows those facts, in the pleadings she 
is a person of limited formal education and a property owner and 
inferentially as a property owner did have previous e:q)erience in 
real estate dealings. 

Appellant in her argument #3 does not show any improper action 
on the part of the appellees. She says that "title to plaintiffs property 
was obtained by W. Donald Calomeris in the name of his "straw" Sophie 
Comert and sold to a third party." These appellants submit that if 
that statement is correct appellants still had a perfect right to deal 
as he did, namely through a "straw party." The court will take judicial 
notice that many real estate transactions are negotiated through straw 
parties. In this case there is no indication that appellees Urciolo were 
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secret agents for any parties to the transaction but t^at on the contrary 

I 

they acted for all parties with knowledge to all parties. 

I 

The case cited by appellant Forrest vs. Wardman, 40 App. D.C. 
520, is a case in which the agents Moore and Hill secretly had conveyed 
their principalis property to themselves and thereby! profited by the 

j 

transaction to the detriment of their principle. Thi4 case is not ^pli- 
cable to the instant case as appellees Urciolo did no^ secretly take the 
property in their name nor did they make any undisckosed profits from 
the transaction other than v^at was agreed to in writing. 

As to the Argument number 4 appearing on apijellants brief, page 
10, appellant says that the words i^Full Value, ’ifaii* value, ” and ’’good 


transactionii constitute misrepresentations as to valike. Appellants 

F. (2d) 608, in 
alleged mis¬ 
representation was that the land exchanged for was 4^orth $55, 000.00; 

I 

and again in the Forrest vs. Wardman case supra injv^ich case a 
definite representation was made that a certain builc^ng was worth 
$180,000.00 -- when competent witnesses later testified that the 
building was worth $120,000.00 — the court on the subject said: 

I 

**We do not understand the case is to be disposed of, 
or that it need be disposed of on the ground that 
Moore and Hill, through Beall, acting as ^ardman's 
agent, misrepresented the value of the property; but 
it must be remembered, the representations in this 
case were made by one v^om Forrest regarded and 
had a right to regard as his own agent, v^Ue in fact 
that agent was acting in the interest of the jother 
party to the contract. ” j 

I 

In both of those cases the representations wer^ made in dollars 

1 

and in addition to that in the latter case the agent wa^ acting in the 
interest of the other party to the contract. Neither of these conditions 
are present in the instant case and the worst that can be said of ap¬ 
pellees remarks of *Tull value'* "fair value," and "gc^d transactions" 


cite McNabb vs. Thomas 88 U.S. App. D.C. 379, 190 
support of their contention. However, in that case tke 
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is that they are e:q)ressions \^ich fall in the category of puffing T^ich 
are permissible in normal business transactions. 

Appellant's argument referring to the note in the hands of the 
Fred A. Smith Co. appearing on page 11, does not have substance as 
the action on which it is based is barred by the statute of limitations 
and secondly that the statements allegedly made by appellees Urciolo 
do not constitute misrepresentation and fraud as hereinbefore discussed. 

Appellant's argument that appellees Frank Paroni and Joseph G. 
Weeda are disqualified for service as trustees under the second and 
third deed of trust is without merit as not a single fact is alleged that 
would disqualify Frank Paroni from serving as trustee as aforesaid, 
and the fact that appellee Joseph G. Weeda is attorney for appellee 
W. Donald Calomiris does not constitute such a relationship as to 
disqualify him from serving as trustee under the second and third 
deeds of trust herein as he has no personal interest in the object of 
the trust. This court knows full well that officers or employees of 
banks and building and loan Association are often named as trustees 
to secure the respective banks and building and loan associations and 
consequently there is nothing improper in naming appellee Joseph G. 
Weeda as a trustee in this cause. 

It is therefore submitted that count IV of the amended complaint 
was properly dismissed as the trustees named, appellees Frank Paroni 
and Joseph G. Weeda are perfectly qualified to act as trustees under 
the deed of trust in this cause. 

CONCLUSION 

It is respectfully submitted that the trial court properly dismissed 
plaintiffs suit for the reasons that: 

1. Counts n and m of the Complaint and Counts n, m, and IV 
of the amended complaint are barred because the occurrences therein 
stated did not take place within three years from the filing of the com¬ 
plaint or the amended complaint. 
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I 


2. Counts n and m of the Complaint and Coujits U, UL, and TV 
of the amended complaint do not contain allegations which, if true, 

would constitute fraud and misrepresentation upon ^ich the trial 

i 

court could grant relief. i 


3. Count I of the Complaint and the amended complaint did not 
come within the jurisdictional amount of the U.S. District Court for 
the District of Columbia. I 


4. That if the allegations contained in Counts n and m of the 
Complaint and Counts n, m and IV of the amended complaints constitute 
fraud and misrepresentation, then Appellees J. Jol^ Urciolo and 
Augie G. Urciolo only are answerable to appellant as they are the 
agents of the appellant. 

j 

Respectfully submitted. 


JOSEPH IjAPIANA, JR. 
JOSEPH q. WEEDA 

I 

1025 Connecticut Ave. 

Washington 6, D. C. 

1 

Attorneys for Appellees 
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! 

! 
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! 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUM^ 
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VIOLA B, PAGE 
1126 Park Road, N. W. 

Washington, D. C. 

Plaintiff 

vs 

SOPHIE COMERT 

6676 Georgia Avenue, N. W, 

(Employed at: Fidelity Mut. Life Ins. Co. 

1630 Connecticut Ave., N. W) 

and 

W. DONALD CALOMIRIS 
and 
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COMPLAINT 
COUNT I 

(BREACH OF CONTRACT) 

The plaintiff for her complaint says; 

1. On or about January 4, 1952, plaintiff was owner of Lot 846 
in Square 964, improved by premises commonly known as 1012 Con¬ 
stitution Avenue, S. E. in the said District. 

2. That on or about said date the defendant Augie G. Urciolo 
contacted the plaintiff and negotiated with her for an alleged trade of 
her said property for Lot 58 in Square 2842, improved by premises 
commonly known as 1126 Park Road, N. W. upon terms and conditions 
set for in the said exchange Contract, v4iich instrument was executed 
by plaintiff, one defendant Sophie Comert as Contract Seller of the Park 
Road Property, and one Augie G. Urciolo for defendant J. John Urciolo. 

3. That as a part of the consideration for the said Contract the 
said instrument provided as follows: 

2 ’’1. That the said party of the first part (Sophie Comert) 

shall convey, or cause to be conveyed, unto the said party of 
the second part (Viola B., Page), by deed with special warranty, 
all that parcel of land situate in the District of Columbia, with 
the improvements thereon known as 1126 Park Road, N. W. 

(Lot 58, Square 2842), a three story brick dwelling. Sellers 
are to install new oil heat. (Existing furnace to be converted). ** 
and further provided: 

”9. That Urciolo Realty Co. & J. John Urciolo is acting 
in the premises as agent for all of the parties hereto and with 
the full knowledge and consent of all of the said parties hereto, 
and shall be paid a commission for their services the sum of 
Ei^t Hundred ($800.00) Dollars, by said party of the first 
part, and shall also be paid as commission for their services 
the sum of Four Hundred Seventy-Five Dollars by said party 
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of the second part." I 

i 

4. That settlement was had upon the said Contract of Exchange 
on January 14, 1952, and plaintiff went into possession of the said 

I 

Park Road Premises. That said defendant Sophie Comert failed to 

I 

install in said premises ^^new oil heat** as contracted and the con- 

I 

version of the said boiler was made in such defective manner and in 
violation of the Plumbing and Heating Regulations oi the said District 
of Columbia; and that plaintiff was obliged to replace the same with a 
new heating unit and replace a defective hot water hdating unit at a 
cost of One Thousand One Hundred Seventy Eight Dc^Uars and sixty- 
four cents ($1178.64). 

1 

5. Plaintiff is. now informed, believes and avbrs that the defendant, 

i 

Sophie Comert, was not a real party in interest in the transaction but a 
so called **Straw Party** for the defendants W. Donald Calomiris and 

I 

William Calomiris Enterprises Inc. I 

COUNT n I 

1. Plaintiff adopts each and every material allegation in the fore¬ 
going Count as part of this second Count of her Complaint. 

2. Plaintiff avers that she is unskilled in matter dealing with 
real estate and of limited formal education; that by jreason of her limita¬ 
tions she entrusted all matters dealing with this transaction of purchase 
and Exchange of the aforesaid real estate to the defendant real estate 
brokers J. John Urciolo and Augie Urciolo and relied ^olly upon the 

direction, advice and representations of the defendants for which de- 

I 

fendant charged the fees hereinbefore set forth. 

I 

3. The said defendants represented to plaintiff that she was 

i 

getting full value for her property; that she would oljtain premises 1126 
Park Road in the sale and/or exchange transaction ^t its fair value 
and that the sale and/or exchange was a good transaction for plaintiffs 
benefit; all of which plaintiff has now learned is untrue. 

That the aforesaid representations were eithej: deliberate mis¬ 
representations; or with careless disregard as to whether the same 
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were true or false or the said defendants, though holding themselves 
out as duly qualified and licensed broker and/or salesmen of real 
estate failed to exercise reasonable diligence, judgment and care 
in the circumstances. 

4. That by reason of the said wrongful and/or negligent conduct 
of said defendants plaintiff deeded her property to the straw party and 
received a deed from the said straw party to the said Park Road property. 

Plaintiff has now learned that the reasonable value of the Park 
Road property was approximately $14, 000; that plaintiff^s total trust 
indebtedness on her property was $4,823.07, and that her property 
she now know was of the value of $13, 500, giving plaintiff an equity 
therein of approximately $8, 676.93. However, plaintiff was wrongfully 
directed, induced and advised as aforesaid to make the said transaction: 

Transfer of Equity in Constitution Avenue property $8, 676.93 

Assume 1st Trust on Park Road Property 8, 500.00 

2nd Trust and Note securing Sophie Comert 

(Straw Party) 2,900.00 

3rd Trust securing defendants Urciolo 475.00 

20,551.93 

In addition thereto plaintiff obligated herself, and paid settlement 
charges in the additional sum of $289.91 and was obligated to replace 
within a matter of months the heating furnace and hot water tank for 
the sum of $1,178.64, making the total cost of the Park Road Property 
Twenty Two Thousand Twenty |Dollars and forty-eight cents ($22, 020.48). 
All to her damage and injury in the sum of $8, 020.48. 

COUNT m 

1. Plaintiff adopts each and every material allegation in the fore¬ 
going Counts as part of this third Count of her Complaint. 

2. That the Corporate defendant, William Calomiris Enterprises, 
Inc., is not in good faith a bona fide Corporation but a mere adjunct 

or in effect a trade name of the defendant W. Donald 6ilomiris. 
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3. That the said defendants acting through th^ir ’’straw”, de¬ 
fendant Sophie Comert, directed and controlled the ^id tra^e trans¬ 
action by, with and through the Co-defendants, Urciblo, and by so 
doing have so overreached, influenced, obtained anc^ consummated the 
aforesaid transaction, viiich transaction is unconscionable in that no 
reasonably intelligent person in his senses and not i^der delusion 
would make it and no fair person would accept, and Constitutes a 
fraud upon the plaintiff and unjust enrichment to sai4 defendants all 

I 

to her damage in the sum of $10, 000. | 

I 

4. That defendants Frank Paroni and Joseph Weeda are the 

I 

trustees named in the said second deed of trust securing alleged 
deferred purchase money of $2,900 in two notes of $^, 450 each payable 

i 

to the order of the said ’’straw party”, Sophie Comeijt, and in a third 
deed of trust securing a note of $475.00 payable to ojrder of Sophie 
Comert and now held by the defendants Urciolo. , 

Plaintiff avers that neither of the said trusteesjby reason of 
their association and other connection with the defendant W. Donald 
Calomiris is qualified to act as an impartial and disinterested trustee. 

5. Plaintiff avers that on the date of filing this! Complaint one 

i 

of the said notes is held by defendant W. Donald Calomiris and de¬ 
posited for collection at The Lincoln National Bank ol this City; and 
that the other said note is held by the defendant Fred A. Smith Com- 

I 

pany, which latter defendant, plaintiff avers upon information and 

i 

belief is not a good faith holder for value without notice and is thereby 

1 

subject to all equities and defenses against said note jvhich plai ntiff 
may have against the Co-defendants herein. I 

WHEREFORE, plaintiff prays: | 

1. That process issue herein. | 

2. That this Court restrain and enjoin the defei|dants Frank 
Paroni and Joseph G. Weeda during the pendency of tl^ suit from 
taking any action under the said trusts to affect or altCr the status 
quo of the parties. 



3. That defendants Fred A. Smith Co., W. Donald Calomiris 
and/or William Calomiris Enterprises, Inc. be enjoined pending final 
determination of this Cause from alienating or disposing of the notes 
secured by the said second trust or otherwise altering the status quo 
of the parties. 

4. That upon final hearing the plaintiff be awarded judgment 
against the defendants Sophie Comert, W. Donald Calomiris, William 
Calomiris, J. John Urciolo, Augie G. Urciolo, jointly and severally, 
in the sum of $1,178.64 under Count number I of this Complaint. 

5. That upon final hearing plaintiff be awarded judgment against 
defendant J. John Urciolo and Augie G. Urciolo in the additional sum 
of Eight Thousand Twenty Dollars and forty-eight cents. 

6. That plaintiff be awarded judgment for the additional sum of 
Ten Thousand Dollars ($10,000) against defendants W. Donald Calomiris 
and William Calomiris Enterprises, Inc., jointly and severally. 

7. That the said trust notes be ordered to be delivered up by 
d efendants, cancelled and this Court ADJUDGE and DECREE that the 

said Park Road premises be discharged from the said Second and Third 
trusts as encumberances upon the said property. 

8. That plaintiff be awarded Counsel fees, cost and such other 
relief as the nature of this Cause may require. 

Plaintiff requests a JURY TRIAL as to all issues of fact herein. 

/s/ Viola B. Page_ 


DISTRICT OF COLUMBIA, ss: 

Viola B. Page being first duly sworn upon oath says that she has 
read the foregoing Complaint by her subscribed and that all statements 
of fact therein alleged are true to the best of her knowledge, informa¬ 
tion and belief. 

/s/ Viola B. Page _ 

[NOTARIAL SEAL] 

/s/ Harry M. Lowe _ 

/s/ Andrew W. Carroll _ 

iilMtoaaiey^or Plaintiff* ♦ * 
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APPELLEE, URCIOLO»S STATEMENT 
OF QUESTIONS PRESENTED | 

i 

I 

_ I 

i 

I 

i 

1 

1. The question presented is where an ^ent is 
charged with fraud and misrepresentation, wliile acting 
as sales broker for the appellant and the otheij appellees, 
(all of whom, in writing state that the agency |s for both 
with their full knowledge and consent) in a realty contract 

I 

entered into on or about January 4th, 1952, is the action 
barred by limitations if it is filed July 5th, 1955? 

I 

I 

2. This appellee states another questioi as stated 

I 

in the appellant's statement of questions presented. 
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UNITED STATES COURT OF APPEALS 

i 

For The District Of Columbia Circuit 

- j 
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BRIEF FOR APPELLEE AUGIE G. URCI0LO 
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COUNTERSTATEMENT OF THE CA$E 

I 

I 

1 

I 

The original complaint filed by the appellant served upon this 
appellee, but no service was effected on the appellee! J. John Urciolo. 

The original complaint was filed July 5th, 1955 (See Appellee Comert*s 
App.). The action was filed for alleged breach of contract, for damages 

for alleged fraud, deceit and misrepresentations (Se^ Appellant's and 
Appellee Comert* s App.). | 

I 

The amended complaint was filed October 26, ^955. (Appellant's 
App. 1). The appellee Comert has summarized the ^egations of the 
amended complaint and compared the same with the c^riginal complaint, 
which show the same relief was requested with slighd variation, the most 

I 

important new allegation being the exchange contract!was under seal. 


2 


This appellee on November 3rd, 1955 moved to dismiss the amended 
complaint. No cause of action is asserted against appellee Augie G. 
Urciolo in the first count of the amended complaint; that count deals 
only with an alleged breach of contract whereby appellee Comert 
failed to comply with the contractual obligation to install a "new oil 
heat". 

The second count sounds in tort for fraud and misrepresentation. 

No cause of action is asserted, nor is any relief requested against 
the appellee Urciolo in the third and fourth counts. 

SUMMARY OF ARGUMENT 

In view of the fact that the only claim made against this appellee is 
for fraud and misrepresentation, which is a tort action, the alleged fraud 
and misrepresentation having occurred on or about January 4th, 1952 and 
the original complaint was filed July 5th, 1955, more than three years 
elapsed and the appellant's claim is barred by limitations. That no con¬ 
tractual cause of action based upon a sealed instrument is alleged against 
this appellee and consequently the period governing sealed instruments 
is inapplicable to the cause of action stated against the appellee Urciolo. 

ARGUMENT 

That the claim of the appellait against this appellee sound in tort 
is so clear it need not be argued. Consequently Title 12, Section 201 
District of Columbia Code, 1951 Ed. governs the period of limitations.^ 

In view of the fact that the transaction and the wrongs complained of 


" • • • no action • • • • shall be brought after three years from the time when the right to maintain such 
action diall have occurred. ” 
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occurred in January 1952 the claim filed in July 19^5 comes too late. 

2 i 

There is abundant authority for this rule. | 

This appellee adopts the arguments of the oth^r appellees con¬ 
tained in their brief concerning the arguments that ^he allegations of 
the second count do not state a cause of action to avjDid repetition. 

However, this appellee cannot agree that if th^re were any misrepre¬ 
sentation or fraud, that he stands alone as having responsibility to both 
the appellant and the other appellees. He is allegedl to be the agent for 
both parties, acting with the knowledge and consent j^f both. Certainly, 
in such a case, he has a duty to both parties, and hik knowledge is imputable 
to both parties. Regardless of who may make the cljaim for fraud and mis¬ 
representation, and regardless of who could maintain an action founded 

thereon, in this case both claims would be barred as no action based 

I 

thereon was filed within the statutory period. ! 


The relief sought by the appellant is not for rekcission, and no 

j 

basis is laid for the appellant's argument that the question of the legal 
sufficiency of the amended complaint involves title tk real estate. The 

i 

first count is for damages for breach of contract inv<|>lving the new beat; 
the second count, (the only one in which this appelle^ is involved) is for 

damages; the third count against the other appellees ^ for damages, and 

1 

the fourth count is for disqualification of trustees. This last count not 
being applicable to this appellee. In order to secure|cancellation of the 
deed of trust, and as claimed by the appellant in her Argument, the same 

I 

is actually for rescission, but none is requested. 'yhe appellant cannot 
in the same breath claim damages and rescission. If a real and true 
rescission is requested, then the request should also apply to the deed, 

I 

and offer to return the property. The appellant cannpt retain the benefits 

1 

of the bargain, but seek to rid herself of the impediments. 


District Florida Corp . v. Penny, 62 App. D.C. 268, 66 F.2d 794; Wiren y . Paramount Pictures , 
Inc., 92 U.S. App. D.C. 347, 206 F.2d 465. 




r The appellant is in no position to complain that the brokers engaged 
by the plaintiff to represent her best interest, were also at the same 
time doing precisely the same thing for the other appellees. The contract 
recites that they were acting for both parties, with the full knowledge 
and consent of all of them. The appellant was not deceived about this; 
she knew they were acting for her as well as the other parties to the con¬ 
tract, and the record shows that she consented in writing. All of the 
decisions cited by the appellant are inapplicable for they deal with cases 
where the broker secretly dealt for himself and for another without the 
knowledge or consent of the ostensible principal. In the instant case 
the brokers were not acting secretly for either of the other parties. 

All parties had agreed, and it would be equally arguable to say that the 
aK>ellees were deceived because the brokers were acting for the appel¬ 
lant. 


However may be the rule about this, it still comes back to the 
fundamental claim of this appellee. The argument of the appellant concern 
ing the right to act for two principals, if there were any wrongdoing, 
still is a claim sounding in tort, and this likewise was barred. It is 
further significant, that the amended complaint does not claim against 
this appellee for any damaged because he acted as agent for both parties. 
The argument here of the appellant is foreign to the averments of the 
amended complaint. 


CONCLUSION 


We conclude, the claim, whatever the same may be, either singly 
or severally, all are in tort, they occurred in January 1952, the complaint 
being filed July 1955, all such tort claims are barred by the statute 
against this appellee. 

Respectfully submitted, 


Herman Miller 
; 421 Fourth Street, N.W. 
Washington, D. C. 

Attorney for Appellee Urciolo 
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FILED OCT. 14, 1955 H/RRY M. HULL, Clerk 


UNITED ST/.TES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


VIOL/ B. r/GE 
1126 rark Road, N. W. 
V/ashington, O, C. 

r laintlff 
vs 


SOFHIE COMERT 

6676 Georgia / venue, N. W. 

(Employed at: Fidelity Mut, Life Ins. Co., 1630 Connecticut Ave.,N.)^.) 
and 

W. DON/LD C/LOMIRIS 
and 

WILLI/M C/LOMIRIS ENTERPRISES, INC. 

1012 nth Street, N. V/. 
and 

/ UGIE G. URC lOLO 
and 

J. JOHN URC lOLO 

T// Urciolo Realty Co., 907 New York /.venue, N. W. 

Residence: 1624 Underwood St., N. 
and 

FR/NK r/RONI 
1413 Eye Street, N. W. 
and 

JOSErH G. V^ .EEO/ 

1025 Connecticut Avenue, N. W. 

..... _and__ 

FRED / . SMITH C OMT / NY 
nil nth Street, N. VIr. 

'Washington, O. C. 

Defendants 


CIVIL ACTION NO. 2918-55 


/^MENDED COMPLAINT 
COUNT I 

(BRE;/ CH OF C ONTRA C T) 

The plaintiff for her complaint says: 

1. On or about January 4, 1952, plaintiff was owner of Lot 846 in Square 
964, improved by premises commonly known as lv>12 Constitution Avenue, S. 
E. in the said District. 

2. That on or about said date the defendant / ugie G. Urciolo. contacted 
the plaintiff and negotiated with her for an alleged trade of her said property 
for Lot 58 in Square 2842, improved by premises commonly known as 1126 
Park Road, N. W. upon terms and conditions set forth in a so called **Ex- 
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f 
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change Contract**, under seal, which Instrument was executed by plaintiff, 
one defendant Sophie Comert as Contract Seller of the Park Road Property, 
and one ^Augie G. Urciolo for defendant J, John Urciolo. 

3. That as a part of the consideration for the said Contract the said in¬ 
strument provided as follows: 

**1. That the said party of the first part (Sophie Comert) shall 
convey, or cause to be conveyed, unto the said party of the second 
part (Viola B. Page), by deed with special warranty, all that par¬ 
cel of land situate in the District of Columbia, with the improve¬ 
ments thereon known as 1126 Park Road, N. (JLot 58, Square 
2842), a three story brick dwelling. Sellers are to install new oil 
heat, (Existing furnace to be converted),** 

and further provided: 

**9* That Urciolo Realty Co, & J. John Urciolo is acting in the 
premises a s agent for all of the parties hereto and with the full 
^knowledge and con sent ot al l of me sai^ parties heret^TTrfidnfhall 
be paid a commission for their services the sum of Eight Hundred 
($800,00) Dollars, by said party of the first part, and shall also be 
paid as commission for their services the sum of Four Hundred 
Seventy-Five Dollars by said party of the second part.** 

4. That settlement was had upon the said Contract of Exchange on January 
14, 1952, and plaintiff went into possession of the said Park Road Premises. 
That said defendant Sophie. Comert failed to. install In said premises **new 
oil heat** as contracted and the conversion of the said boiler was made in 
such defective manner and in violation of the Plumbing and Heating Regula¬ 
tions of the said District of C olumbia; and that plaintiff was obliged to re¬ 
place the same with a new heating unit and replace a defective hot water 
heating unit at a cost of One Thousand One Hundred Seventy-Eight Dollars 
and sixty-four cents ($1178.64). 

5. Plaintiff is now informed, believes and avers that the defendant, 

Sophie Comert, was not a real party in interest in the transaction but a so 
called “straw party** for the defendants V-, Donald Calomiris and \^illiam 
Calomiris Enterprises Inc, 

COUNT II 

( CLAIM FOR D/MA.G£S-FRAUD,DECEIT,MISREPRESENT/.T10NS ) 

1. Plaintiff adopts each and every material allegation in the foregoing 
Count as part of this second Count of her Complaint. 



2. riaintiif avers that she is unsk UledJ n matter dealing with real estate 


and of lim ited forma l^^ucation; that by reason of her limitations she en- 
trusted all matters dealing with this transaction of purchase and Exchange 
of the'aforesaicTi^aresiate^to^e defendant reeiUestate brokers J. John 


Urciolo and Augie Urciolo and relied wholly upon the direction* advice and 


representations of the defendants which facts were known to said defendants. 


3. The said defe ndants t o induce plaintiff to enter into the said Contract* 
and upon which representations plaintiff relied* represented to plaintiff that 
she was getting full value for her property; that she would obtain premises 
1126 Park Road in the sale and/or exchange transaction at its fair value and 
that the sale and/or exchange was a good transaction for plaintiff's benefit; 
Ml of which plaintiff has now learned is untrue* and which defendant knew or 


should have known at the time such^-refiresentations ^re untrue. 



That the aforesaid representations were either deliberate misrepresen¬ 
tations; or with careless disregard as to whether the same were true or 


false or the said defendants, though holding themselves out as duly qualified 
and licensed broker and/or salesmen of real estate failed to exercise reason¬ 
able diligence* judgment and care in the circumstances. 

4. That by reason of the said wrongful ond/or negligent conduct of said 
defendants plaintiff deeded her property to the straw party and received a 
deed from the said straw party to the said Park Road property. 

Plaintiff has now learned that the reasonable value of the Park Road 

property was approximately $14*000; that plaintiff's total trust indebtedness 

on her property was $4*023.07* and that her property she now know was of 

the value of $13,500* giving plaintiff an equity therein of approximately 

$8*676.93. However* plaintiff was wrongfully directed* induced and advised 

as aforesaid to make the said transaction: 

Transfer of iCquity in Constitution Avenue I roperty $8*676.93 
/•ssume Ist Trust on Park Road Property 8,5 j0.00 

2nd Trust and Note securing dophie Comert (Straw Party) 2,900.u0 
3rd Trust securing defendants Urciolo 475.00 

$20,S'BI.Ti’ 


In addition thereto plaintiff obligated herself* and paid settlement charges 
in the additional suna^M $289 i?1_m\^ wj^ ^W^^^edjkq^ re^lacejwlthLn.a_matte£_ 
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o£ months the heating furnace and hot water tank for the sum of $lil78,64t 
making the total cost of the Fark Road F-roporty Twenty Two Thousand 
Twenty Dollars and forty-eight cents ($22»020.48), All to her damage and 
injury in the sum of $8,020.48. 

COUNT III 

( CLAIM FOR D/MAGES, FR/UP, DECEIT AND OVERREACHING ) 

1. Plaintiff adopts each and every material allegation in the foregoing 
Counts as part of this third Count of her Complaint. 

2. That the Corporate defendant, AVilliam Calomiris Enterprises, Inc., 
is not in good faith a bona fide Corporation but a mere adjunct or in effect a 
trade name of the defendant W. Donald Calomiris, 

3. That the said defendants acting through their “straw**, defendant 
Sophie Comert, directed and controlled the said trade transaction by, with 

and through the Co-defendants, Urciolo, and by so doing have so overreached, 
influenced, obtained and consumated the aforesaid transaction, which trans¬ 
action in unconscionable in that no reasonably intelligent person in his senses 
and not under delusion would maKe it and no fair person would accept, and 

constitutes a fraud upon the plaintiff and unjust enrichment to said defendants 
all to her damage in the sum of $10,000. 

COUNT IV 

(DISQUALIFICATION OF TRUSTEES-E( UITABLE DEFENSE TO 
- TRUST W J TV:) - 

1. Plaintiff adopts each and every material allegation set forth in the pro¬ 
ceeding Counts of this Complaint. 

2. That defendants Frank Paroni and Joseph G. Weeda are the trustees 
named in the said second deed of trust securing alleged deferred purchase 
money of $2,900 in two notes of $1,450 each payable to the order of the said 
•‘straw party**, Sophie Comert, and in a third deed of trust securing a note 
of $475.00 payable to order of Sophie Comert and now held by the defendants 
Urciolo. 

Plaintiff avers that neither of the said trustees by reason of their asso¬ 
ciation and other connection with the defendant W. Donald Calomiris is qual¬ 
ified to act as an impartial and disinterested trustee. 


5 


3. Flaintiff avers that on the date of filing this Complaint one of the said 
notes la held by defendant W. Donald Calomiris and deposited for collection 
at The Lincoln National Bank of this City; and that the other said note is 
held by the defendant Fred A. Smith Company* which latter defendant* plain¬ 
tiff avers upon information and belief is not a good faith holder for value 
without notice and is thereby subject to all equities and defenses against said 
note which plaintiff may have against the Co-defendants herein. 

WHEREFORE, plaintiff prays: 

1. That process issue herein. 

2. That this Court restrain and enjoin the defendants, Trustees, Frank 
Paroni and Joseph G. Woeda during the pendency of this suit from taking any 
action under the said trusts to affect or alter the status quo of the parties; 
and upon final hearing that this Court Order and Decree that the said Trustees 
are disqualified to act herein in the capacity as Trustees. 

3. That defendants Fred A. Smith Co., W. Donald Calomiris and/or 
William Calomiris Enterprises, Inc. be enjoined pending final determination 
of this Cause from alienating or disposing of the notes secured by the said 
second trust or otherwise altering the status quo of the parties. 

4. That upon final hearing the plaintiff be awarded judgment against the 
defendants Sophie Comert, W, Donald Calomiris, William Calomiris, J, John 
Urciolo, Augie G. Urciolo, Jointly and severally, in the sum of $1,178.64 under 
Count number 1 of this Complaint. 

5. That upon final hearing plaintiff be awarded judgment against defen¬ 
dant J. John Urciolo and Augie G. Urciolo in the additional sum of Eight Thou¬ 
sand Twenty Dollars and forty-eight cents. 

6. That plaintiff be awarded judgment for the additional sum of Ten Thou¬ 
sand Dollars ($10,000) against defendants W. Donald Calomiris and William 
Calomiris Enterprises, Inc,, jointly and severally. 

7. That the said trust notes be ordered to be delivered up by defendants, 
cancelled and this Court A OJUDGE and DECREE that the said Park Road 
premises be discharged from the said Second and Third trusts as encumber- 
ances upon the said property. 


8« That plaintiff be awarded Counsel fees» cost and such other relief as 
the nature of this Cause may require. 

Plaintiff requests a JURY TRl/L as to all issues of fact herein. 

Viola B. Fage 
Viola B. Page 

FILED OCT. 26. 1955 HARRY M. HULL, Clerk 
CIVIL ACTION NO. 2918-55 

MOTION TO DISMISS AMENDED COMPLA INT 

Come now defendants Sophie Comert, W, Donald Calomiris. William 
Calomiris Enterprises, Inc., Frank Faroni, Joseph G. Weeda, and Fred A. 
Smith Company by their attorneys and move that the amended complaint here- 

f . • 

^ 4 . in be dismissed for the following reasons: 

1. Counts II, III and IV of the amended complaint are identical with 
Counts II and HI of the original complaint and therefore should be dismissed 
for the reason that this Court did dismiss Counts II, III of the original com- 

' plaint by Order dated October 7, 1955, for failure to state a cause of action 

on which relief can be granted. The allegations contained in said Counts II, 

111 and IV of the Amended Complaint do not set forth an action for Fraud, 
deceit or misrepresentation. 

2. Counts II, III, and IV of the amended complaint should be dismissed 

\ 

It appears on the face of the amended complaint that the right of action set 
forth therein did not accrue within three years next before the commence¬ 
ment of this action. 

3. Count I of the Amended Complaint should be dismissed because it 
fails to state a cause of action on which relief can be granted in that the alle- 
gatibns contained therein are self-contradictory as will more fully appear 

in the points and authorities attached hereto. 

LA riANA WEEDA», Attorneys 
for Defendants Sophie Comert, 

W . Donald Calomiris, W illiam 



Calomirls Enterprises, Inc., Frank 
Paroni, Joseph G. Weeda and Fred 
-A, Smith Company, 

By. Joseph Lapiana, Jr, 

POINTS >^NO /UTHORITIES IN SUPPORT OF 
MOTION TO DISMISS 

1. The record heroin. 

2. Title 12, Section 201 of the Code of Laws of the District of Columbia 
(1951 Edition). 

3. District Florida Corporation vs. Penny et al., 62 App. D. C. 268. 

4. Rule 12 (b) of the Federal Rules of Civil Procedure. 

5. Defendants herein in further support of this Motion to Dismiss refers 
the attention of this Court to the Amended Complaint, Count I, paragraph 3, 
the last line of quotation 1 reads, ‘‘Sellers are to install new oil heat. (Ex¬ 
isting furnace to be converted**. Paragraph 4 of Count I of the Amended 
Complaint reads as follows: **That said Sophie Comort failed to install in 
said promises **New Oil Heat** as contracted and the conversion of said 
boiler was made in such manner etc.** The contradiction is that the plain¬ 
tiff in the same sentence said that plaintiff failed to install new oil heat and 
follows it up by saying how defendant installed it. The two allegations being 
contradictory should bo dismissed and thereby rendering Count I void of a 
recital of a cause of action upon which relief can be granted. 

LaPI/NA k WEEDA 

By: Joseph Lapiana, Jr. 

FILED NOV. 3, 1955 H/xRRY M. HULL, Clerk 
CIVIL ACTION NO. 2918-55 

MOTION OF AUG IE G. URCIOLO TO DISMISS AMENDED 

COMTLAINT 


Comes now the defendant A ugie G. Urciolo and moves the Court to dis¬ 
miss the amended complaint filed herein and as reasons therefor states as 
follows: 
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1. . That said amendod complaint fails to state a cause of action against 
him. 

2. The first count clearly shows that this defendant was acting as agent 
and not obligated to make the conversion. 

3. The second count is no allegation of an existing fact, but merely an 
expression of opinion. 

4. No allegations of cause of action is asserted against this defendant in 
the third count. 

5. No cause of action is asserted against the defendant in the fourth count. 

6. For other and further reasons as will be presented to the Court on the 
hearing of this motion. 

Herman Miller 

Herman Miller 

attorney for Defendant Augie 

G. Urciolo, 421.4th St.. N. W . 

♦♦♦♦♦♦♦♦♦♦ 

FILED NOV. 8. 1955 H/RRY M. HULL, Clerk 

CIVIL ACTION NO. 2918-55 

ADDITIONAL POINTS CLAIMED BY DEFENDANT, AUGIE G. 

URCIOLO, TO DISMISS PLAINTIFF’S AMENDED COMPLAINT 

The complaint, on its face, shows that the plaintiff's cause of action as 
alleged against this defendant is barred by the Statute of Limitations, in 
that the same accrued more than three years prior to the filing of the 
complaint. 

Herman Miller. 

Herman Miller. 

421 - 4th Street, N. W. 

Attorney for Defendant 

Augie G. Urciolo. 

FILED NOV. 8, 1955 HARRY M. HULL. Clerk 


CIVIL ACTION NO. 2918-55 
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POINTS /ND / UTHORITI£:S IN SUX PORT OF MOTION TO 
DISMISS FILED BY ^ 

Cbunts 2, 3 and 4 of the amended complaint are identical with Counts 2 
and 3 of the original complaint, and, therefore, should be dismissed for the 
reason that this Court did dismiss Counts 2 and 3 of the original complaint 
by order dated October 7, 1955, for failure to state a cause of action on 
which relief can bo granted. The allegations contained in Counts 2, 3 and 4 
of the amended complaint do not set forth a cause of action for fraud, deceit 
or misrepresentation. 

It is clear that the first count of the amended complaint docs not set forth 
a cause of action against this defendant. The amended complaint, First Count 
is based upon a breach of contract, namely, the failure of the owner of the 
property to the defendant, Sophie Comert or V/illiam Donald Calomiris and 
M/illiam Calomiris, Enterprises, Inc., failed to place the heating unit as spec¬ 
ified in the contract. In view of the fact that it is alleged that the defendant 
Augie Urciolo is merely an agent, this would not be his obligation. Conse¬ 
quently, there has been no cause of action alleged against him. 

As to the second count of the amended complaint, it is alleged that the 
misrepresentation consisted of the claim that the plaintiff was getting full 
value for her property and that she would obtain the premises 1126 Park Road. 
N. W. at its fair value and the transaction was a good transaction and for the 
plaintiff s benefit, which the plaintiff claims is all untrue. 

It is clearly certain that these claims were merely matters of opinion 
and not questions of facts, the Court can take judicial notice of the fact that 
the question of valuation of property differs. This is clearly demonstrated 
in condemnation cases where one group of experts will testify as to the value 
of the property and another equally qualified group of experts will testify as 
to other values. But it is clear that such a statement is merely a matter of 
opinion and not a matter of fact. In order for there to be a misrepresentation 
of a prospective fact that fact must be in existence at the time of its making. 
See the case of Baker v. Baker , 54 App. D. C. 214, 296 F. 961. It is clear al - 
so that there has been no actual damage to the plaintiff in that there is no 
allegation whatsoever in the complaint that the plaintiff has sold the property 
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and that is the best price that she can receivei as alleged in the count. Her 
allegations are merely expressions of opinion and not matters of fact. Andi 
consequently! there has been no misrepresentation of an existing fact upon 
which the plaintiff has been damaged. 

No causes of action has been alleged against this defendant and he is 
absolved of the Fourth Count of the amended complaint. 

In connection with the claim in the Second Count for fraud and misrepre* 
sentationi the complaint clearly shows that any claim based upon this theory 
is barred by limitations. The actions in the Second and Third Counts is not 
cased upon a breach of contract. The claims in each of these counts are 
based upon an alleged torti namely, an inducement to sign the contract. 

Since a tort of this type and character is an independent cause of action, it 
could not be projected for a period longer than three years, in that it is not 
a claim for a breach of any provision of the contract on which the second and 
third counts are based because the defendants have allegedly committed an 
independent ground in procuring the contract. The benefit of the statute of a 
sealed instrument does not extend over to this type of wrongn. And. conse- - 
quently. the plaintiff has not met the objection for which the amended com- 
plaint was granted, namely, that the claim of the plaintiff is barred by 

limitation. 

\ 

. » , Herman Miller 

r > 

Herman Miller 

421 - 4th Street, N. W. 

Attorney for Defendant 
Augle G. Urciolo. 

FILED NOV. 14. 1955 HARRY M. HULL, Clerk 
CIVIL ACTION NO. 2918-55 

OPPOSITION TO MOTIONS OF DEFENDANTS TO DISMISS 

AMENDED COMPLAINT 

The plaintiff for her opposition to the motions of defendants to dismiss 
this cause says: 
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LIMITATION OF ACTION 

Tho limitation upon bringing of this action, insofar as it relates to breach 
of contract under seal, is 12 year. No statutory bar exists. 

Title 12 section 201 D. C. Code (1951 Ed,) 

ALLEGATIONS OF FRAUD, MISREPRESENT/TIONS 
- TT Nl T UErET r - 

A motion to dismiss must be denied if plaintiff may be entitled to recover 
under any theory of his complaint. 

Reeser v. Philadelphia Natl, League Club (1949) 84 F. Supp. 947 

2, Plaintiff's suit, in part, being against both the seller and the agent, 
the latter acted for both seller and purchaser, for fraud in procurement of 
the contract, if plaintiff can prove the alleged fraud would at least be entitled 
to the difference between the value of the property he received and the prop* 
erty with which he parted. 

Sees Federal-Amerlcan Nat, Bank & Trust Co. of Washington, 

D. C. V."MeReynolds et hi (19TZT‘B‘2'App7Tr:T." 291, ”67 rT2Hr2r51, 
cefT. den, u, s. oco."Smith v. Holies 132 U. S. 125, lOS. Ct. 

39, 33 L. Ed, 279 and reaffirmed in Sigatus v. Porter 179 U, S. 

116, 21 S. Ct. 34, 45 L. Ed. 113. - - 

SUFFIC IENCY OF ALLEGATION OF FRAUD 
- r S T 7TEMENT " OK VAL OET I - 

1. It has always been the law of this jurisdiction that when false state¬ 
ments of value are 

made under conditions which show that it was intended by 
one uttering it to be treated as an immediate factor inducing 
action, and made with knowledge that it would be accepted as a 
basis of action instead of a mere element to be investigated be¬ 
fore action, it becomes for all practical purposes a statement 
of fact." F. H. Smith Co. v. Low (1927) 57 App, D. C. 167, 18 
F (2d) 817.-- 

Though our Court has held representation by the broker as to value of 

I 

property based upon existing trust indebtedness known to all parties was a 
matter of opinion or "puffing" C, Land & Bldg. Co. Inc , v. Mclnerney et 
al, (1933) 62 App. D. C, 56, 64 F 2d 554, Such factual situation has no rele¬ 
vancy to the instant cause. In this case the plaintiff knew no factors of value, 

and relied wholly upon representations of defendants which were in fact untrue* 

« 

Our Court of Appeals has recently reaffirmed and requoted the law of this 
jurisdiction as anounced in F. H. Smith Co. v. Low, supra, in McNabb v. 
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Thomas et al (1951) 88 U. S. ilpp. D. C. 379. 190 F (2d) 608, cert. den. 342 U. 

S. 859i 72 S. Ct, 86, 96 L. Ed, 646 and points out what may bo fraud in one 

circumstance may not bo fraud in another: 

**ln a sense any assertion is a statement of fact even though 
it be only an opinion. It involves at least the belief of the 
utterer in the truth of what he says and unless it be such as 
no one could suppose the bearer would act upon, it may give 
ground for relief,--** 

**In sum, the inexperience, naivete or ignorance of one of the 
parties, when contrasted with the superior knowledge or oppor¬ 
tunity for knowledge of the other party, may make that action¬ 
able which would not be if the dealings were between more 
equally matched parties.** 

In the instant cause the differences in knowledge or experience in matters 
dealing with real estate, the degrees of intelligence of the parties and the 
circumstances surrounding the alleged transactions raise factual issues up¬ 
on which basis the right of the parties must be determined. 

Rule 8 (a) of the Federal Rules of Civil Procedure requires that com¬ 
plaint be ** a short and plain statement of the claim showing that the pleader 
is entitled to relief**, and is not to be nullified by a too liberal construction 
of other rules for expansion of statement of cases in certain instances. U.S. 
V. Kralmann 3 F. R. D. 473 (1943), C. I, T, Finance Corp . v, Sachs 10 F. R. 

D. 397 (1950). 

The “particularity** with which fraud is required to be alleged under 
Rule 9 (b) F.R C.P. necessitates only the pleading of ** Ultimate facts* * and 
not evidence. Ferrott v. U. S. Banking Corp . 53 F. Supp. 953 (1944), Etten v. 
Lovell Mfg. Co . 4 F.R.D. 233 (1945). If “detailed facts** are desired better 
practice requires that they be secured by interrogatories or deposition 
rather than by requirement that they be pleaded. U. S. v. Catridge 6 F.R.D, 
352 (1946). 

The Motion to dismiss conceeding as true all facts well pleaded, it is 

I 

submitted that defendants motions ought be denied. 

/.ndrew , Carroll 

/.ndrew Vt, Carroll 
/>ttorney for Plaintiff 
1917 Ninth Street, N. W. 
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FILED J/N. 25. 1956 H/.RRY M. HULL, Clerk 
CIVIL /XTION NO. 2918-55 

ORDER DISMISSING /MENDED COMPLAINT 

Upon consideration of the motions filed herein by the defendants to dis¬ 
miss the amended complaint filed herein, and upon argument thereon by 
counsel for the respective parties, and. thereupon, it is this day of January. 
1956, by the Court: 

ORDERED, /DJUDGEO and DECREED: That the amended complaint be. 
and the same is hereby dismissed as to the second, third and fourth counts 
thereof, in that said counts do not state a cause of action, and it is further 

ORDERED, ADJUDGED and DECREED: That Count No. 1 of the amended 
complaint be. and the same is hereby dismissed as to the defendant, Augie G. 
Urciolo, in that the same does not state a cause of action against him, and it 
if further 

ORDERED, ADJUDGED and DECREED: That the First Count of the 
amended complaint be, and the same is hereby dismissed as to the other de¬ 
fendants, on the grounds that the amount claimed thereunder is below the jur¬ 
isdiction of this Court, and this Court is without jurisdiction to hear the same. 

By the Court. 

Joseph C. McGarraghy 
Judge 

FILED FEB. 13, 1956 HARRY M. HULL, Clerk 
NOTICE OF A FPEAL 

Notice Is hereby given this 13th day of Febrauary, 1956, that Viola B. Page 
hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 25th day of January, 
1956 in favor of Sophie Comert.W. Donald Calomiris, William Calomiris 
Enterprises. Inc., Augie G. Urciolo. Frank Faroni, Joseph G. Weeda and Fred 
A. Smith Co., Inc., against said Viola B, Page 
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/•ndrew W. Carroll 

y\ndrew Vf, Carroll 
/attorney for Plaintiff 
1917 Ninth Street, N. W. 

Notify: 

Herman Miller 

421 - 4th Street, N. W. 

>\ttorney for Defendant, Augie G. Urciolo 

and 

Lapiana and Weeda 

1025 Connecticut Ave., N. W. 

Attorneys for Defendants, 

Sophie Comert, William Calomiris Enterprise, 

Inc., W. Donald Calomiris, Frank Paroni, 

Joseph G, Weeda and Fred A. Smith Co., Inc. 
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UNITED STATES COUBT OP APPEALS 


FOR THE OISIRICT OF COLUMBIA ClfiCUlT 


No» 13tI93 


VIOU B« PAGE« APPELLANT 

V. 

SOPHIE CO&lBRTt ET AU APPBUEES 


APPEAL FBOM IHE UNITED STATSS DISTRICT COURT 
FOR THE DISTRICT OF COLUTlBIA 


REPLY BRIEF 


Reply to Appellees* Claim of Limitations* 

Pleading Requirements* 

The appellees seek to urge that the trial court* s Order of dismissal of 
appellant*8 Amended Complaint was predicated on a statutory bar to the 
proceeding* A cursory reading of the Order of Dismissal will disclose the 
facts to be otherwise* The trial Court*s Order specifically recites the 
grounds for the Court*s action as '^failure to state a cause of action^ (ap¬ 
pellant* s appendix p* 13)* The position now urged was not contended at the 
hearing of appellees motion nor passed upon by the trial court* 

Appellee submits that the trial Court would have been impelled to rule 
adversely to the position now urged by appellees* 

Rule 8 (a) and (e) (1) of the Federal Rules of Civil Procedure which 
establishes the general mode of pleading require only that there be a short 
and plain statement showing the pleader is entitled to relief* The plea of 
the statute of limitations **- - is available only as a defense - - T, q^l^Q , tt 
V* 49 App* D* C* 96* 

*'It is an established principle of pleading that the 
plaintiff need not in his pleading anticipate or negative 
possible defenses - - ** 34 Am* Jur* sec 424, p* 335* 
9ix3^^SISiSX.Sa^ V, Paner Container Mfg. Co. (CCA 7) 130 
F 2d 569; 6 F R Serv* 8a 341, Casel* 


Nor is plaintiff obliged to reply to an affirmative defense asserted* Indeed 
Buie 7 (a) of the Federal Rules of Civil Procedure would appear to specifi¬ 
cally prohibit such pleading* After authorizing a Complaint* Answer, Reply 
to Counterclaim* Answer to Cross-claim and Third-party Complaint* the rule 
further enjoinss 

**No other pleading shall be allowed* except the Court 
may order a reply to an Answer or a Third party Answer**' 

Any affirmative defense asserted is put at issue by Rule 0 (d) of the Fed¬ 
eral Rulest 

**Averments in a pleading to which no responsive plead¬ 
ing is required or permitted shall be taken as denied or 
avoided*** 

Section 8*29 of Moore*s Federal Practice* Second Edition* p* 1700* points 
outi 

**Subdivision (d) of Rule 8 is to conpIlment Rule 7 
(a)* For example* all averments of the cooplaint* other 
than those as to the amount of damage* will stand admit¬ 
ted unless the defendant answers* and even if the defen¬ 
dant answers* averments not denied by him will stand 
admitted* If in his answer the defendant pleads an af¬ 
firmative defense* such as the statute of limitations* 
the affirmative defense will bo taken as denied or 
avoided by the plaintiff* without any reply* unless the 
"Court orders a reply and the plaintiff falls to comply 
with the order* or complies by filing a reply in which 
he does not deny all the averments of the affirmative 
defense*** 

It would appear that the clear language of 'the Rules places any asserted 
affirmative defense in issue and* pleadingwise* once the defense is asserted 
the trial Court* as a matter of law* must consider such defense as denied or 
avoided* The evidence that plaintiff can or may adduce at the trial in 
avoidance of such defense cannot be known to the court* Evidence should not 
be pleaded, icatfo. v. Fire Associa tion of Phlladelnhla 3 F 8 Serv. 12 e. 231, 
Case 16, 1 F8D 450, Unless the claimed limitations be of the Jurisdictional 
type* thereby presenting a question of law* the triaJ/is without authority to 
summarily dismiss a complaint based on fraud as being barred by limitations* 
Limitation in Fraud Action* 


In liUfSiL V* Earamount Pictures. Inc. 92 U* 5* App* 0* C* 347* 206 F 2d 
794* cited and relied upon/J7l appellees*thi8 Court restated the law of this 

Jurisdiction as to when the statute of limitations commences to run in actions 
-^rlsing^ ^ifom^ fraud!-- 


the period begins only upon discovery of facts 
out of which the claim of fraud arises, or from the time 
such facts should reasonably have teen ascertained in the 
exercise of due diligence, - ** (citing huiiierdus cases of 
this Jurisdiction), 

By merely computing a period of three years from the date a fraud was com¬ 
mitted as raising an absolute statutory bar to relief has never teen the law, 

^To hold that by concealing a fraud, or by cotnmitting 
a fraud in a manner that it concealed itself until such 
time as the party committing the fraud could plead the 
statute of limitations to protect it, is to make the law 
which was designed to prevent fraud the means by which it 
is made successful and secure,** 

**If it be made to appear on the trial that the defen¬ 
dant kept the fraud concealed, or that it was of such 
nature as to remain concealed after perpetration, and 
that therefore plaintiff did not discover it, nor dis¬ 
cover any facts sufficient to put him upon inquiry, 
which if followed with ordinary diligence would have led 
to its discovery, until three years before the time of 
filing suit, the statute of limitations will be no bar to 
his recovery**, Lewis v, Denison 2 App, D, C, 387, 

See also : Johnson v, Taylor ( D, C, 0, C, 1947) 73 F Supp, 537, 

** - - the decided weight of authority is in favor of 
the proposition that where the party injured by the 
fraud remains in ignorance of it without any fault or 
want of diligence or care on his part, the bar of the 
statute does not begin to run until the fraud is dis-* 
covered though there be no special circumstances or 

- efforts on the part of the party committing the fraud - 

to conceal it from the knowledge of the other party.** 

Bailey v, Glover 21 Wall, 342, 348, 22 L Ed, 636, 

It would thus appear that the resolution of the question of when the 
statute of limitation had run to bar an action based on fraud would first 
re<)piire the determination of a factual question, viz? when did the statute 
coimence to run? To summarily hold that the statute commenced to run at the 
time when the fraudulent act was committed impliedly asserts that the victim 
was fully informed of the fraud when committed and knowingly allowed himself 
to be cheated. Such a construction of the pleadings would not do substantial 
Justice to the pleader. 


In fimcher v, united Elec tric Coal Cq> ( CCA 7) 174 F 2d 1003, the Court 
reversed a summary order of dismissal based upon a plea of limitations. After 
pointing out that it was unnecessary under the F R C P for appellant to plead 
all the evidentiary facts upon which he intended to rely on trial of his 
cause on the merits| the Court said: 

**Aooording to Rule 12 Cb) and its associated Rule 56, 
_summary Judgment may be rendered o nly if ther e are np _ 
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genuine issues of fact to bo resolved. The judgment is 
authorized only whore the moving party is entitled to 
Judgment as a matter of law« and that no genuine issue 
remains for trial, Sartoi^ Arkansas Gas Coro,. 321 
U. S. 620, 623, 64, S Ct. 724, 08 L Ed, 967. On such 
a motion it is no part of the Courtis function to 
decide issues of fact, but solely to determine whether 
there are any such issues of fact to be tried*^. (citing 
oases) •• •• 

- We note that the limitation here involved is 
not of the Jurisdictional type involved in, for in¬ 
stance, Wisconsin Bridge and Iron Work v. Ill. Terminal 
Co, 7 Cir., 80 F 2d 459, which of course, would present 
a question of law. Instead we hove the more usual type 
which is to be relied upon as a matter of affirmative 
defense and which may be avoided by various facts such 
as those which appellant was denied opportunity to bring 
forward, - - 

It seems clear that the basis for the decision was 
not that there were no controverted issue, but rather 
that there were such issues, as to all of which the Court 
ruled adversely to appellant, although *on a motion to 
dismiss because the Complaint fails to state a cause of 
aotion, the facts sot forth in the Complaint are assumed 
to be true* - - ”, 

In District^lorida Corporation v. Penny, et al 62 App, D. C. 268, 66 
F 2d 794, cited by appellees, this Court stated: 

'The plea of the statute of limitations required the 
plaintiff to show a cause of aotion loss than three 
years old - - ” 

_The trial Court's decision in that case was- in the 4?orra of a directed 

verdict following the conclusion of plaintiff's case at the trial. In decid¬ 
ing that appeal this Court was not considering the sufficiency of the alleg¬ 
ations of a complaint on a motion to dismiss. The question involved was the 
adequacy of appellant's evidence at the trial to meet the affirmative defense 
asserted* 

However, even if the extreme view be taken that appellant is obliged to 
anticipate and negative in his complaint an assertion of the affirmative de¬ 
fense of the statute of limitations, the allegation of the complaint would 
appear adequate. 

Appellant claimed that she had "now learned" of the wrongs alleged, 

'K>rdinarily "now" means at the present point of 
timei at tfiis Juncture, (citing authorities) In a 
writing it means contemporaneously with the making 
or execution," v. Rosenberoer (CCA 8) 204 

F 934, 936^ 

"The woard "now" in its ordinary acceptation, means 
at this tinao, or at the present moment, or at a tin^ 

im^ relates to 

_actua 1 exitt teftce_of the. f act^_at^the- timo-ond ^^lace_ 
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mentionod*** Pike Kennedy 15 P 637, 640, 15 or 
420« (Underlining supplied) 

A oonplaint should not be dismissed for insufficiency unless it appears 
to a certainty that plaintiff is entitled to no relief under any state of 
facts ifhich could be proved in support of the claim. La inner v. State Mutual 
Life Assurance Cp. (GCA 6th) 108 F 2d 302, 2 F R Scrv, 12b, 34 Case 1, 

The requirement of Rule 8 (f) of the Federal Rules of Civil Procedure 
that: **A11 pleadings shall bo so construed as to do substantial Justice” 
excludes requiring technical exactness, or the making of refined inferences 
against the pleader, and requires an effort fairly to understand what he at¬ 
tempts to set forth, De C^aoh v, Crowlev^s Inc> (CCA 5) 128 F 2d 378, 

A fair construction of plaintiff's allegations is that she learned of 
the wrongs alleged contemporaneous with the institution of her suit in Oct¬ 
ober 1955, 

Without hearing any evidence, a trial Court cannot summarily determine 
on motion that a plaintiff cannot prove any state of facts to substantiate 
a claim as to the time the alleged wrongs were discovered or should have 

been dieoovered* Moreover, on a motion to dismiss the Court is obliged to 

assume that the allegations of the complaint are true, 

CONCUISION 

The limitation claimed was not Jurisdictional, The Court did not 
determine that the claim was barred by limitation nor could such resolution 
be made on motion. 


Respectfully submitted, 


Andrew W, Carroll 
Attorney for Appellant 
930 F Street, N, W, 



